Preliminary Consideration of Complaints in the Light of the Case Law of the Constitutional Tribunal in Poland -Selected Issues
Preliminary issue
The institution of a constitutional complaint is now present in the Polish legal order for over twenty years. Thanks to its creation, the Constitution of the Republic of Poland became an act of a measurable significance for every individual. Citizens were granted a procedural guarantee protecting their rights and freedoms guaranteed in the Basic Law, and thanks to this the system of protection of fundamental rights was further enhanced.
The introduction of constitutional complaint meant that the Polish legislator granted the individuals the right to directly initiate protection of their constitutional rights and freedoms, by giving them the right to directly question the conformity of acts of law that concern these rights and freedoms with the constitution 1 .
The introduction of the institution of a constitutional complaint undoubtedly contributed to more frequent statements of the Constitutional Tribunal, which formed explanations of substantive meaning and the principles for effective establishing and exercising the rights and freedoms guaranteed in the Basic Law. When analyzing the judicial activity of the Constitutional Tribunal regarding the constitutional complaint, it should be emphasized that in its course the particular preconditions for making a constitutional complaint were clarified, together with numerous concepts related to the functioning of the institution, such as "final settlement" or "constitutional freedoms or rights".
The judgments issued by the Constitutional Tribunal regarding constitutional complaints became an extremely important source of knowledge about the subject institution, and have undoubtedly contributed to a more proper functioning of the constitutional complaint in practice.
In the course of proceedings before the Constitutional Tribunal, as initiated by filing a constitutional complaint, a number of judgments were issued stating that the normative acts functioning in the Polish legal system are inconsistent with the Polish legal order. Therefore, the institution of a constitutional complaint contributed to the derogation from the Polish legal system of many unconstitutional laws and other normative acts.
When analyzing the period of our history in which the constitutional complaint was active, we must notice the intensification process of bringing the subject institution to the consideration by the Constitutional Tribunal, as well as the increase of the number of constitutional complaints brought in for substantive consideration.
What is also noticeable is the lowering number of incorrectly drafted constitutional complaints. In the initial period of functioning of this institution in the Polish legal order the most frequent formal and legal shortcomings included: lack of indication of specific constitutional right or freedom violated according to the petitioner, lack of definition of this breech, and specification, which act of law was complained against, lack of justification annexed to the complained, and also lack of entry fee (as long as this was applicable).
The institution in question turned out to be an important element in shaping the legal consciousness of the individual during the period of systemic transformation and in the initial stage of the formation of a democratic state of law. The constitutional complaint is perceived as a clear element of constitutional education of the society, which is reflected above all in the increasingly frequent reference to the constitutional court's case law when drawing up constitutional complaints.
Normative regulations and judicial practice
The procedure in front of the Constitutional Tribunal regarding the constitutional complaint is regulated by the Act on Organization and Procedure of Constitutional Tribunal, and in the Internal Regulations of the Constitutional Tribunal, which define its internal proceedings. Although none of the above-mentioned acts of law contains a standard indicating expressis verbis the general principles of proceedings in front of the Constitutional Tribunal, it is, however, an analysis of the provisions of these acts and the reference contained in Art. 36 of the Act on Organization and Procedure of Constitutional Tribunal to the provisions of the Code of Civil Procedure, which allows us to indicate the basic principles that determine the subject proceedings. These include: availability, legality, openness, equality of parties, adversariality, collegiality, concentration of evidence, procedural formalism 2 .
In accordance with the principle of complaint set out in Art. 56 s. 1 of the Act on Organization and Procedure of Constitutional Tribunal, submitting a constitutional complaint constitutes the basis for instituting proceedings before the Constitutional Tribunal. The right to withdraw the complaint is vested in the applicant until the hearing begins (Art. 56 s. 2). The use of it results in a decision to discontinue the proceedings taken in a closed session (Art. 59 s. 1 item) 3 .
The Ombudsman shall be notified of the receipt of a constitutional complaint and may, within 60 days of receipt of the notification, register his/her participation in the proceedings. If he or she decides to do so, he or she becomes a party in the proceedings. The Ombudsman declares his/her participation in the proceedings after considering that the complaint is justified and that the applicant should be supported, that is to act in the interest of his/her rights and freedoms. Formally, after such a notification, the Ombudsman submits a procedural letter to the Constitutional Tribunal stating the justification for support of the complaint.
Due to concerns about the inflow of a large number of complaints containing formal defects and unjustified complaints, the legislator, in order to secure the Tribunal's possibility of performing its tasks, introduced -in Art. 61 of the Act on Organization and Procedure of Constitutional Tribunal 4 -the principle of preliminary examination of constitutional complaints. This stage is characteristic for procedure in case of constitutional complaint. The President of the Constitutional Tribunal issues an order on referring the constitutional complaint for preliminary examination in a closed session and appoints a judge. The judge of the Constitutional Tribunal, therefore, has the sole responsibility of deciding whether to pass a constitutional complaint to the next stage. After examining both formal and substantive premises, he or she issues a decision on granting or not giving the constitutional complaint its further procedural course. This decision requires justification.
If any formal defects are found, the judge calls for the deficiencies to be remedied within 7 days of the date of notification of petitioner. In the decision of 25 May 1999, reference no. Ts 95/98, the Constitutional Tribunal referred to the legal nature of the subject period. The view was held that the seven-day deadline set to supplement the formal defects is the statutory term, and therefore it is not legally permissible to extend or shorten the said deadline. The judge refuses to proceed with the complaint if: 1) the petitioner did not remedy formal defects within the prescribed period (7 days), 2) the complaint was filed after the deadline set in the Act on the Constitutional Tribunal, 3) the complaint is manifestly unfounded. By introducing "manifested unfoundness" as one of the reasons for refusing to continue proceeding the constitutional complaint, the legislator provided for the possibility of making a preliminary substantive assessment (in a specified scope) of the submitted constitutional complaint at the stage of the preliminary proceedings before the Constitutional Tribunal 5 . In the justification of the decision of 16 August 2004, reference no. Tw 43/03, the Constitutional Tribunal explicitly stated that if the provisions referred to in the application as control standards do not relate to the norms challenged at all, then we are dealing with "manifested unfoundness". The statutory criterion of the foundness of a constitutional complaint imposes on the Constitutional Tribunal the obligation to asses, at the stage of initial proceedings, not only the fulfilment of formal criteria by the initiating act. The Constitutional Tribunal was also obliged by the legislator to examine whether the constitutional right or freedom to which the applicant is referring remains in a relevant relation with the normative act on the basis of which the court or public administration body ultimately ruled on the rights or freedoms of the initiating party. It is not enough to quote the normative act itself. In the opinion of the Constitutional Tribunal, a constitutional complaint should be considered manifestly unfounded if it only questions a given normative act in a general fashion, without explicitly indicating the provision that violates the freedom or law guaranteed by the Basic Act 6 .
Not every groundlessness thus forms the basis for issuing an order not to submit the constitutional complaint to the next stage. According to the regulation of Art. 36 s. 3 of the Act on the Constitutional Tribunal, this should be manifested groundlessness, i.e. such that does not raise serious doubts and does not result only from the judge's subjective assessment. The decision of discontinuation of proceedings for a constitutional complaint can be appealed against by the petitioner, to the Constitutional Tribunal, within 7 days from the date of delivery of the decision (Art. 61 s. 5) 7 .
In the opinion of the Constitutional Tribunal, a complaint against a decision to discontinue constitutional complaint proceedings, issued after the preliminary examination thereof, should be made by an attorney or barrister. The function of this procedure is to verify the position of the Constitutional Tribunal in respect of the compliance of the constitutional complaint with formal requirements and the admissibility of its substantive consideration. It should be consistently assumed that the duty of court representation in the scope of drawing up a constitutional complaint must also extend to activities that are leading to the verification of judgments of the Constitutional Tribunal falling in this phase of recognition of the constitutional complaint. Granting the petitioner the right to individually complaint against decisions of the Constitutional Tribunal, pertaining to the compliance of the constitutional complaint with formal requirements, would undermine the essence and purpose of the obligation to draft a constitutional complaint by an attorney or barrister. If we require legal knowledge of a professional in the phase of drafting the constitutional complaint, then it will be even more required for formulation of objections against a decision to discontinue the proceeding thereof 8 .
A complaint lodged within the aforementioned period shall be examined in a closed session by the adjudication panel appointed by the President of the Pursuant to Art. 57 of the Act on Organization and Procedure of the Constitutional Tribunal, if there are doubts as to the nature of the submitted writing, the President of the Constitutional Tribunal returns the writing to the sender or calls for supplementing the writing under pain of return, specifying a final deadline for this procedural activity. If, in response, the sender explains that the letter should be considered a constitutional complaint, then it is forwarded to preliminary consideration. In the absence of a response within the prescribed period, it is assumed that the writing in question was not a constitutional complaint and it remains unresolved. A writing, which has been corrected or supplemented has legal effects from the date of its submission 11 .
The President of the Constitutional Tribunal submits a constitutional complaint, which is not subject to formal obstacles or such that the proceeding was discontinued for, or appeal against its discontinuation was not granted, for consideration by an appropriate panel of judges, and appoints, on the motion of the Presiding Judge, a date for court session, notifying the participants of the proceedings.
Summary
In its jurisprudence, the Constitutional Tribunal often deals with the issue of manifested unfoundness of complaints, which are directed to the Tribunal. This manifested unfoundness is one of the conditions for issuing a decision not to proceed with the application, which results from the content of Art. 61 s. 4 point 3 of the Act on Organization and Procedure of the Constitutional Tribunal 12 . The statement that the application is unfounded makes it impossible to proceed further before the Constitutional Tribunal. Due to the fact that the term Falandysz, B. Szepietowska, Warszawa 1998, pp. 127-128. 11 Art. 57 s. 2 of the Act. 12 More on the premises in: J. Królikowski, J. Sułkowski, Znaczenie przesłanki oczywistej bezzasadności dla dostępności skargi konstytucyjnej jako środka ochrony konstytucyjnych wolności i praw, "Przegląd Sejmowy" 2009, nr 5(94), p. 96 ff.
of "manifested unfoundness" of complaints is a general clause, it proves very difficult to consider the fact of fulfilling the subject premise, without a thorough, rigorous analysis. That is why the jurisprudence of the Constitutional Tribunal is so extremely important, as it clarifies the meaning of particular indefinite terms. The use of indefinite terms by the legislator is a deliberate procedure aimed at making the law interpretation process more flexible 13 . The legislator has deliberately failed to define the authentic concept in question, since it was reasonable to consider that at each stage of the preliminary examination of a constitutional complaint, the Constitutional Tribunal will assess, whether there were premises to refuse to consider the complaint further, and if so, which ones, of the ones listed in the Act.
One of the elements of "manifested unfoundness" is, for example, not fulfilling all the premises necessary to effectively file a complaint, as listed in Art. 53 s. 1 of the Act 14 or indication as a model of control of these regulations of the Act, which do not individually form the constitutional rights and freedoms of the applicant 15 . Unfoundness must take the qualified form of "manifested", i.e. visible at first glance, indisputable and undeniable 16 .
According to the Tribunal, a complaint shall also be deemed unfounded when the applicant fails to indicate specific freedoms or rights that were infringed directly by the regulation questioned by the complaint. Where the applicant quotes the general rules of law it is not identical with precise, specific definition of these rights, and due to the aforesaid such a complaint shall be ruled unfounded 17 . Furthermore, the premise of unfoundness is also filled in by a complaint, where 13 Cf. E. Łętowska, Interpretacja a subsumcja zwrotów niedookreślonych i nieostrych, "Państwo i Prawo" 2011, nr 7-8, p. 18. 14 In accordance with the applicable law, the constitutional complaint includes: 1) defining the challenged provision of the Act or other normative act on the basis of which the court or public administration authority has finally ruled on the freedoms, rights or duties of the applicant, as specified in the Constitution and in relation to which the applicant seeks to declare their non-compliance with the Constitution; 2) an indication of which constitutional freedom or right of the applicant, and how -according to the applicant -were violated; 3) justification of the allegation of non-compliance of the challenged provision of the Act or other normative act, with the indicated constitutional freedom or right of the applicant, together with arguments or evidence supporting it; 4) presentation of the facts; 5) documents proving the date of delivery of a judgment, decision or other settlement; 6) information whether the judgement, decision or other settlement was subject to extraordinary appeal. 15 Cf. As is clear from the case law of the Constitutional Tribunal, the notion of groundless complaints is very extensive, multithreaded, and the significant number of complaints that are not submitted to further consideration forms a justification for their control at the initial consideration stage. -Łętowska E., Interpretacja a subsumcja zwrotów niedookreślonych i nieostrych "Państwo i Prawo" 2011, nr 7-8. 18 In the decision of 26 July 2018, reference no. Ts 106/17, the Tribunal stated that the applicant has failed to indicate any provision of the Act or other normative act in the complaint. The content and justification of this procedural writing do suggest that it questions an individual act applying the law, i.e. the decision by the Court of Appeal -and thus the applicant has wrongly indicated the subject of constitutional complained, thus failing to fulfill the premises listed in Art. 79 s. 1 of the Constitution and the Act. 19 The decision of the Constitutional Tribunal of 14 August 2018, reference no. Ts 32/17.
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